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The advantages of mediation 
March, 2008
Chief Justice Warren Burger (of the U.S. Supreme Court) once observed that our “legal profession … has become so mesmerized with the stimulation of the courtroom contest that we tend to forget that we [attorneys] ought to be Healers of Conflicts.  For many claims, trials by adversarial contest must in time go by the way of the ancient trial by battle and blood.  Our system is too costly, too painful, too destructive, too inefficient for a truly civilized people.”

Disappointingly, this observation is not a recent one.  Our venerable Chief Justice made this comment in a state of the judiciary address over two decades ago and the only striking change in the legal landscape is an ever increasing volume of courtroom contests.  Small claims courts are now moving to evening slots in some districts to accommodate rising numbers of disputes and mediation in those courts are now practically mandatory.  Across the board, I am hearing judges frequently and increasingly giving the following advice to courtroom combatants:

“I encourage you to mediate this case.  If I make a decision, one or both of you will be very unhappy with the outcome and you will have no control over the decision I make.  If you sit down with an unbiased third party mediator, you will have to make some concessions but you will be in control of the outcome of the case and you will most likely be happier with the result than if you let me make the decision for you.”

Whether you are in the middle of a divorce, a heated contract dispute, a partnership dissolution, or any other legal conflict, mediation is a process where attorneys can effectively be “Healers of Conflicts” instead of hired guns.  In most situations, mediation is more cost effective, much faster, and more efficient in reducing bitter feelings than a courtroom battle could ever hope to be.  Even in the worst case scenario that mediation fails, going through the mediation process will help you to flush out the factual background and legal reasoning behind the other person’s claims so you will find yourself much more prepared for litigation and often, you will be able to resolve some of the dispute so that the courtroom contest is not as broad in scope – which means you will save a good deal of money in legal fees.
For more information on mediation, contact Drew.  
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